
  U.S. Department of Justice 
  Civil Division, Appellate Staff 
  950 Pennsylvania Ave. NW 
  Washington, DC 20530  

 
Tel: (202) 598-6735 

 
 September 1, 2026 
 
VIA CM/ECF 
 
Clifton Cislak, Clerk of Court 
U.S. Court of Appeals for the District of Columbia Circuit 
333 Constitution Ave. NW  
Washington, D.C. 20001 
 

RE: D and Business Investments LLC d/b/a THC Smokes v. U.S. 
Food & Drug Administration, No. 25-1074 (argument held 
December 8, 2025) 

 
Dear Mr. Cislak: 
 

On August 25, 2026, and consistent with 28 U.S.C. § 530D, the 
Department of Justice sent the attached letter to Congress explaining that 
the Department would not file a petition for a writ of certiorari in Texas 
Tobacco Barn, LLC v. HHS, No. 25-60200 (5th Cir.). The Department 
determined not to seek further review of the Fifth Circuit’s decision, 
explaining that the involvement of interstate commerce alone does not 
demonstrate that an adjudication concerns matters of public rights, and 
that matters addressing public health can also “effectively redress private 
injuries and traditionally could be resolved only by courts and juries.”  
Letter at 1-2. The Department explained, however, that not all FDA penalty 
adjudications violate the Seventh Amendment and that the constitutionality 
of many such adjudications can be defended on grounds apart from those 
discussed above. Id. at 2.  

 
Consistent with the 530D letter, to the extent the government’s brief 

in this case suggested that the money penalties for violations of the Tobacco 
Control Act involved public rights simply because the statute concerns 
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“public health” or “regulate[s] … ‘interstate commerce,’” cf. Resp. Br. 28-31, 
the government disavows such arguments.  

 
The 530D letter does not, however, cover the argument raised in the 

government’s brief in this case that FDA is not “stepping into the shoes of 
any disappointed customer,” or seeking to “ ‘regulate transactions between 
private individuals’ ” in a manner that resembles a court adjudicating a suit 
at common law, Resp. Br. 28 (quoting SEC v. Jarkesy, 603 U.S. 109, 135 
(2024), but rather is enforcing “duties owed ‘to the whole community, 
considered as a community, in its social aggregate capacity,’” id. at 27 
(quoting Spokeo, Inc. v. Robins, 578 U.S. 330, 345 (2016) (Thomas, J., 
concurring) (quoting 4 William Blackstone, Commentaries on the Laws 28 
of England *5 (1769))); see id. at 22-28.  

 
     Sincerely,  

 
      s/ David L. Peters  
      David L. Peters 

U.S. Department of Justice 
Appellate Staff, Civil Division 

 
cc (via CM/ECF): Counsel of Record 
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